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Ql, S'l’.lON P - :S1- NTI-«D FOR_hEVI EW 
Dill ; hi .*5 Court, I ji denying the petition for 
a writ of mandamus, misconstrue the facts concerning 
Ihe . n.M'tion of p-i it loner's counsel that, under the 
<’ij< ,i ices, petit ioner would not be called to tos- 
i ify? 

P --Li mi NARY S'J \tk;;enT 
Petitionpr, Harry Perns toin, petitions the 
Court for relic o i ncj of the denial of his petit ion for 
.tit of ! .ns, or, in the a l to mat ive, an . nd * 
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meat of this Court's opinion^to refloat the true facts 
with regard to what is shown in the record of proceed¬ 
ings in the Court below as to the decision < f petition¬ 
er's counsel not to have petitioner testify in his own 
beha1f. 

By un application dated April 1.1 , 1 974 , peti¬ 
tioner moved this Court for a writ of Mandamus, direc¬ 
ted l o the Honorable Anthony J. Trnv.ia, United C ates 
District Judge for the Eastern District of New York, for 
the purpose of compelling Judge Travia to: 1) grant 
petitioner a severance and a mistrial wi.lh regard to 
the trial of Indictment No. 72 Cr. 937, currently in 
progress, upon the ground of p. titioi or's doer-' anted 
physical, condition, or, in I he all itivo, 2) to grant 
petitioner an evidentiary hearing to lake Lho testimony 

of expert n dical w i.tn< is, one oi ' i having been 

* 

previously appointed by Judge V-.-vin, as Lo why 1 hoy 
were of tiie opinion that petitioner's continuance on 
trial would be hazardous to his life .and well 'ring, 
and as lo l he likelihood of such dire consequ .c-s. 

On April. 1 1, 1 9 74 , the Hear - able U> nry .J. 
Friendly, Judge of lie Court of dp. - ils, • .1 ,d that 
the petition bo placed upon I he oal< Jar of t his Court 
for argument on April 19, 1974. 


- 2 - 






On April 15, 1974, argument was heard, and 
this Court denied the petition from the Bench. Thcre- 
after, on April 17, 1974, this Court, in an opinion 
by the Honorable Irving R. Kaufman, set forth the rea¬ 
sons for the denial of the petition. 

Since the background facts with regard to 
the petition are set forth in the papers which wore 
filed in support of I he petition, we shall not re¬ 
peat those facts here. Suffice it to say, that pe¬ 
titioner, h. s a history of serious cardiac illness, 
and that, during the course of a trial which has al¬ 
ready lasted seven months, hr suddenly suffered ser¬ 
ious cardiac symptoms. Two eminent cardiologists, one 
peti tioner' s physician and the other appointed by t ’no 
Court .it the designation of the United States Attorney's 
office, concluded that it would be hazardous for the 
petitioner to continue on trial and it would be partic¬ 
ularly hazardous for him Lo be exposed to direct and 
cross-examinat ion.* 


* Following this Court's denial of the petition for 
a writ of ,iu ndamus, petil > oner applied to l he Die, trict 
Court for permission to absent himself from Lhe remain¬ 
der of the trial. That permission was granted by the 
District Court and the petitioner has not since atten¬ 
ded at trial, aid hough the trial against hi m continues. 
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This Court 


* 


w 


's opinion, at p. 2923 of the slip 
sheet opinion, recites as follows: 

"On April 4, the District 
Court heard argument from Bern¬ 
stein's counsel for a severance 
or, in the alternative, a contin¬ 
uance of undetermined duration. 

The Government, of course, opposed 
the motion. At that argument Judge 
Travia inquired of Brodsky if he 
intended to call Be rnstc rn to fees- 
ti fy, to wh i ch B lx dfsky j p< k 3< sd 
that he did not .* " 

The above noted assertion was footnoted as 


follows: 


"We note that Brodsky does 
not claim, in his papers in sup¬ 
port of this petition, that his 
decision not to call Bernstein to 
testify in his own behalf was in 
any w y influenced by Bernstein's 
physical condition." 

In fact, the proceedings of April 4, 1974, 

three copies of which were filed with this Court in 
support of the petition, show the following at pp. 
15965-7: 


"The Court: Now, he [Dr. Poin¬ 
dexter] makes that last statement 
based upon his report, which I be¬ 
lieve I have described myself on 
the record here, lint he certainly 
indicates -• - and l have to repeat 
I he ordincj, 'the question comes 
now as to whether it is safe for 
him to continue the present trial 
were ho a defendant and would prob¬ 
ably bo exposed to examination and 
c > oss-exam i anti (in . 1 

"He doesn't know that any more 
than I do unless lie was given that 
information and not T, because I 
think that might have some bearing 






on the final statement that he 
makes. 

"Mow, Mr. Brodsky, I will con¬ 
tinue in a moment, and I would like 
to ask you a question: Is he or 
is he .'ain't? [sic] 

"Mr. Brodsky: I beg your pardon? 

"The Court: Is he going to tes¬ 
tify or is he not? 

"Mr. Brodsky: Now ? Under no 
circumstances. 

"The Court: In other words, you 
feel that it would be your opinion 
to toll him not to testify? 

"Mr. Brodsky: Absolutely. Based 
u pon - - 


'"[’lie Court: Is it based upon this 
11 {30rt? 

"Mr. Brodsky: Based upon bot h re ¬ 
ports f i il >so3 utely . 

"The Court: All right . 

"The Court: At least I know which 
way I must, therefore, go. Because I 
am going to take your word in making 
my decision on the case that you shall 
not - - 


"Mr. Brodsky: If your Honor doesn't 
sever, if your Honor says that he must 
continue with the trial, if he's brought 
to Court, I will not - - based upon these 
two repo rt s/ ask him to take the stand. 

"The Court: That is your opinion? 

"Mr. Brodsky: That is my decision. 
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"The Court: That is your opin¬ 
ion . 

"Mr. Brodsky: That's my decision. 

"The Court: And that's going to 
be your advice to Mr. Bernstein? 

"Mr. Brodsky: Not only my advice, 

I will not permit him to take the stand. 

"The Court: That is more than ad¬ 
vice to him. 

"Mr. Brodsky: Yes, sir. 

"The Court: In other words, you 
are telling Mr. Bernstein that he is 
not going to? 

"Mr. Brodsky: Under no circumstances. 

"The Court: All right. Of course, 

Dr. Poindexter does not know of that 
deci. s ion? 

"Mr. Brodsky: I beg your pardon? 

"The Court: Dr. Poindexter, at 
the time he wrote this letter, didn't 
know of that decision? 

"Mr. Brodsky: Judge, you are basing 
your opinion on Dr. Poindexter's report. 

"The Court: I haven't gone to Dr. 
Dack's at all yet. 

"Mr. Brodsky: Let's go to Dr. Deck's. 

"The Court: When I got good and 
ready, I take care of one step at a 
15 me. 

"Mr. Brodskyt Yo u asked me to make 
a decision and L have made a dji s i on 
bast id upon bo t h r< ;po rts . 
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"The Court.: I understand t hat. 

I am just saying that Dr. Poindexter 
didn't know that at the time ho made 
his report. Because he says, 'and 
who would probably be exposed to exam¬ 
ination and dross-examination.' So 
that he's assuming that he will bo." 

[Emphasis added] 

See also proceedings of April 4, 1974, at 
pp. 15971-2. 

In view of the al ove noted excerpt from the 
minutes, it is not at all true that counsel's decision 
not to call petitioner "to testify in his own behalf 
was in any way influenced by Bernstein's physical con¬ 
dition" (slip sheet opinion, at p. 2928, fn.) 

REASONS FOR GRANTING REHEARING, OR, 

IN THE ALTERNATIVE, FOR AMI-IN DING 
THIS COURT'S OPINION TO SHOW THE 
TRUE FACTS 


The proceedings of April 4, 1974, from which 
the above quoted extracts are taken, were filed in 
support of petitioner's application to this Court. 

At p. 2928, this Court specifically referred to the 
colloquy between the District Judge and counsel con¬ 
cerning counsel's intention as to whether petitioner 
would be called as a witness in his own behalf. It 
is clour, that this Court's opinion, particularly in 
light of the above quoted footnote, thoroughly miscon¬ 
strued or misread counsel's response to Judge Travia's 
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question. Certainly, as shown by the above emphasized 
po?cions of the colloquy, the District Judge understood 
why counsel had made his decision. It would appear that 
this Court's misinterpretation of l lie proceedings of 
April 4th was of decisional importance. Upon that 
ground, therefore, petitioner respectfully requests 
rehearing of the petition for a writ of mandamus. 

Alternatively, in the interests of accuracy, 
and in the interests of properly- preserving the is¬ 
sue for future review, it is respectfully requested 
that this Court's opinion of April 17, 1974 , be modi¬ 
fied to reflect the true facts. 

There is a world of difference between whe¬ 
ther a defendant on trial voluntarily determines not 
to exercise his right to testify in his own behalf, on 

the one hand, or, on the other hand, if his decision 

0 

not to testify is effectively pre-empted by the unequi¬ 
vocal opinions of medical experts that to do so would 
present a clear and present danger of a fatal or olher- 
wise incapacitating attack. In the latter instance, 
his decision is not a free one, but rather controlled 
by circumstances for which he is not responsible. Un¬ 
der those circumstances, he is effectively denied his 
right to a fair trial. To argue that the defendant 
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may not have testified in any event, begs the ques¬ 
tion. He lias, in fact, been deprived of the right and 
opportunity to make a decision. 

CO NCLUSION 

I 

For all of the above reasons, the petition 
for rehearing should be granted, and upon rehearing, 

the petition for a writ of mandamus should be granted; 

* 

in the alternative, this Court's opinion of April 17, 
1974, should be modified to reflect the true facts. 

Respectfully submitted, 

ABRAHAM H. BRODSKY 
Attorney for Petitioner 

HENRY J. B01TEL 

Of Counsel 
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UNITED STATES COURT OF ARREARS 
For the Second Circuit 


No. 1078—September Term, 1973. 

(Aigued April 15, 1974 Decided April 15, 1974 

Filed April 17, 1974.) 
Docket No. 74-1456 


Harry Bernstein, 


Petitioner, 


v. 


Honorable Anthony J. Travia, United States 
District Judge, Eastern District of New York, 

Respondc nt. 


United States ok America, 


IIarry Bernstein, Rose Bernstein, Eastern Service Coup., 
Herbert Cronin, Florence Bkhar, Dun & Bradstreet, 
Ait rm r Prescott, Meta in Cardona, Joseph Jan kowitss, 


3 


/« ndnnts. 


Before : 

Kaufman, Chief Judge, 

Ci.'rk, Associate Justice,* and Smith, Circuit Judge. 


IV ion by Harry Bernstein for a writ of mandamus 
directing Hon. Anthony J. Travia, United States District 


Ui iE T £•:■! « s iji-. .o Court, . tit 1, t:111•: by designation. 
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Judge for the Eastern District of New York, to grant 
Bernstein’s motion for a severance or, in the alternative, 
a continuance on grounds of ill health. 

Petition denied. 

Awujiam IT. Buodsky, New York, New York, 
for Petitioner. 

Anthony T. Accktta, Assistant United States 
Attorney (Fid ward John Boyd, V, Acting 
United States Attorney for the Eastern 
District of New York, of Counsel), for 

Respondent. 

-^- 4 >- 

ICavkman, Chief Judge: 

I Tarry IP rnstoin petitions this Court f< r a na rit of man- 
d -rnus directing Judge Travia to grant Benistcin, a de¬ 
fendant in a pending criminal action, a severance and a 
mistrial or, in the alternative, a continuance until he is 
physically capable of proceeding with his trial.’ Bernstein 
and his \ if<*, Co c, are among nine defendants charged in 
a fa ■' : 111 1 indictment with muling false statements to the 
U'dnjl Homing \ilioini.-(ration on mortgage insurance 
applications, and with bribery in connection with those ap¬ 
plications. Tml I'oniinenccd on October 1. 1972, before 
Judge Ti tvia and a jury, and the Government did not 
eompl te its e.: -e until Mai'ch 21, 1971, almost six months 
later. 


1 1'. U >• i» a lO-duy adjournment, Bernstein’* trial wr.s set to resume 

<n tV ; "f \\ ril 15, tV d.ito we tu-ird argil . t in t’.ii man- 

Mitre would 1 i further d ' y in till* jury 
in i i for lore than >!x months, we ai .1 

■ r d M..II -lii ring 11 • -t. in's p tlti.m in ojit-n cimrt. We are <-f tlie 
\it-v, t'owever, tlmt tW r -"n* fi.r imr action slianld >.e - t f..rt'i More 

f> Hy. 







O n March 27, 1974, Bernstein’s counsel, Abraham Brod¬ 
sky, informed Judge Travia that at 5:00 n.m. that morn- 
nig Bernstein hau suffered chest pains, lasting npprox- 
unately one hour, and that he was then hospitalized. 
Although Bernstein had suffered a serious coronary tlirmn- 
30S1S in December 1906. all objective testing after the chest 
pu.ns on March 27 revealed no additional heart damage. 

,° n 2 > »t Brodsky’s request, Judge Travia tele¬ 

phoned Bernstein’s cardiologist, Dr. Charles Poindexter 
and spoke to him at length about Bernstein’s condition. The 
following day, Dr. Poindexter confirmed the absence of anv 
ineiomental damage to the heart in a letter to the jud-e 
in which he also stated that Bernstein had experienc'd 
symptoms of angina pectoris. Dr. Poindexter concluded 
‘ns letter with the following prognosis; 

for [Bernstein] to continue the present trial where 
he is a defendant and who would probably be exposed 
° ova i mat ion and cross-examination . . . [would not 
be] safe, or wise .... 

’n addition to Dr. Poindexter’s letter, Judge Travia re. 
coved a copy Of a letter, dated April it, from Dr. Simon 
I uek addressed to George Bashian, an Assistant United 

I l ‘ s A< oniL ‘- v - Dr - appointed by the court at the 

instance of the Government, had examined Bernstein ,, n 
April 3 and concluded: 

Piifin a medical point of view, the procedure would 
be to keep the patient in the hospital for a few more 
‘ ays and if his condition remains stable, he should 
he observed at homo for at least two more weeks 
Ordinarily lie would not he allowed to resume normal 
pusied activities or exposure to anv stress for it 

,ea9t . a ra 'iew of the ; atient’g history of 

previous myocardial infarction and a recurrence „f 
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unstable angina, I Move that lh» ; 

always be at risk it he were envied totonlmuc 
(■motional strain that would 1m requ.rod dunet, a coeH 
trial. This would bo particularly true .f he would hare 
to lake the witness stand, (emphasis added) 

On \nril 4 the district court heard argument from 
^l^isrl for a severance or, intlmuUcrnarvo. 

, ..romance of undetermined durat.on. the bon mi" , 

f ,,’ur-e opposed the motion. At that argument Judge 
't’ r ,via i,J,uired of Brodsky if ho intended lo call U-rnntem 
: 1 v to which Brodsky responded that he del not. 
Jiulge I ruvia then rated that the .riel would eontmuo and 

Hint Bernstein was to he present on Apul ■ . ’ 

, ; trial was adjourned until April 13 for unrela ed reasons 
rs r,., r ...1 \pril 11 , another round of arguments 

^Bernstein’s .notion was scheduled hy the district court, 
"" ' , " "i onnd tettor from Or. Poindexter. Tn tins 

letter'’ dated April id, Or. Poindexter slated h.a concern 

over* Bernstein's prest.c at trial in the* term.: 

t .till feel that the unxi. I' and nervous lesion created 
)V iuoin ihe eourtro. n and ha/.aiding the outcome 
’ihhiimy's verdict, even though Mr. 
subjected to direct and cross-examination, is icry Uk .) 
to ho dangerous and to prceipitulo anoi.a i a ar i 
coronary thro,,,tad.. which in turn, muy he fatal, 
(emphasis in original) 

\ft,.r Kmgthv discussion with counsel, Judge Travia do- 

..tined lo modify his previous denial of 

n,the course of argument, he expressed no feu > 

!-x r«'ms for this decision: (I) oil losts taken follow,ng 

‘ rr0(! i e dot-* not dulm, In Vts prtper* in supi.ort of tM« 

\V‘ lt "i S t to HB Ul. to tortlfr ta Jh «■ 

[MS - -y »:ty i«fW W stein's etmd.Uon. 
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the angina attack proved to be basically negathe^(-) s oinc 
risk of a second coronary would always plague In in , 

(3) medical assistance could be provided in tbe courtroom, 

(4) Bernstein would not be called to testify, (a) tbe <«o\- 
ernment’s lengthy ease bad been completed, (6) Bernstein 
would suffer a great deal of anxiety, in any event, so long 
as bis wife remained on trial. Bernstein's motion for an 
evidentiary bearing on bis medical condition was also 
denied by Judge r l ravia. 

Whether a defendant’s physical condition is so poor as 
to require a continuance or severance is not only a difficult 
determination for a judge to make, but it is one uhn-h 
carries with it tbe tremendous responsibility of weighing 
the invariably unpredictable factor of a defendant s heal h 
against the Government’s, indeed the public’s, h gi mm o 
interest in a fair and speedy disposition. Troublesome 
though it may be, however, that decision, as we ko w- 
peatecUy Ik Id, '.g. Unit'd Slate, v. Bernstem, 4 7 F.2d 
;,1 I i'3 (2d <'ir. 1%9); United Slates v. K»nht, 3<J l -d 
127 (2d Oir.), cere, denied, 389 IbS. U73 (ml)' » one 
reserved to tlio sound discretion of tbe district judge, n 
this instance, the various factors cited by Judge I ' awa in 
the course of the April U argument amply deiimasl.ate 
that his decision was not an abuse of discretion. W, >n 
our view, would a bearing, at which medical testimony 
would be adduced, serve any purpose hero since Iheio 
seems to be no dispute over the basic medical facts, only 
tbe conclusion to be drawn therefrom is contested Amud- 
imdv and with the fervent hope that this already o\«-i > 
protracted trial will soon he completed, we deny the petition 

for mandamus. 


* ;; ,|* ** Unitid statu v. SUaff.r, K.'M !•"*, WO PH *'>• «»>• 
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